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October 31, 2007

U.S. Environmental Protection Agency
Attn: Ms. Eurika Dun
Clerk ofthe Board
Environmental Appeals Board
Colorado Building
1341 G Street, N.W., Suite 600
Washington, D.C. 20005

Re: PSD Appeal No. 07-02
ConocoPhillips Company
Permit No. 06050052

Dear Ms. Durr:

This firm represents the permittee, Conocophillips Company, in the above proceeding.

On October 29, we received by FedEx the attached materials from petitioner. They
contain a Motion for Leave to File a Reply Brief in Two phases. The Motion includes a partial
reply and also.seeks to file, hy November 26, a second reply brief, "concerning issues thit will
be,addressed in Respondent IEPA's additional response to the Petiiion that the ioard previously
ordeted be filed october 29' zoo7" (now Novimber 2, by Board order of october 26;.
(Emphasis supplied.)

Permittee objects to both portioru of the motion, and requests that the motion be denied
in its entirety. The reasons are:
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l In part, for reasons beyond its control, Illinois EPA, the permit issuer, has
already requested and been glanted two extensions of time to file its complete Response-- from
September 26 to October 29, and then tom October 29 to Novembef 2 (by Board Order of
Octobet 26). Now the Petitioner moves to delay the proc€eding even further, for yet another
month, by requesting to file an additional Reply Brief as late as November 26,2007, Tlte
appeal was filed on August 22.

2. PSD permit appeals, like this one, are given priority by the Board.

3. The Board's Practice Manual states, at page 36: ,,After the permitting
authoritys response has been filed the EAB normally does not require further briefing before
issuing a decision whether to grant review. on occasion, however, petitioners who believe that
tho permitting authority's response requires a reply may, upon motion explaining why a reply
brief is necessary, be granted leave to file a reply brief. Since the rules do not make provision
for a reply, they do not establish a deadline for such a motion. However, motions foi leave to
file a reply brief should be filed as soon as possible upon receipt of the permitting authoriVs
response, since the timeliness of the motion may be a factor in the Board's consideration of
whether to grant it." (Emphasis supplied.)

4. The Board's Practice Manual also states that, for PSD permits, permittee
responses are generally to be filed within 30 days of the permitting authority's response (where
surnmary disposition is not sought) (page 36, footnote 43), This shortened period reflects the
priority given PSD appeals such as this one. Petitioner should be held to the sarne standard for a
reply brief' In this instance, Petitioner is attempting to file a second partial Reply Brief more
than thirty days after IEPA's and Permittee's responses.

5. Petitioner's Motion does not adequately explain why even a partial response is
necessary. conocoPhillips' Memorandum in support of its Motion to participate stated, in three
different places, that a reply briefis preferable to a remand of the permit, as a means of curing a

final perrnit. Yet Petitioner says nothing about this point, or any other. Petitionerjusl wants

'Atpage4:"Peii t ioner'sclaimthusanountstoanargumentthatapartymayobtainaremandofaPsDapprovalontheground

that the agency failed to dre!ft a seporote section of its Responsiv€ness Summary that outlines the basis foi permit changes that
the parry ituef requested. That view is of course untenable. But even if therJ were something to ig a remand would not be
appropnate under EAB preccdent. the procedural defect of failing to explain changes is cured by atlowing petitioner to file a
reply briefin the EAB addressing the Region's response to lhe p€lition...

- 
At Page 13: "The EAB has hcld that the 'procedural defect' of failing to explain changes is 'cured by allowing [petitioner] to

file a reply brief in rhe EAB 'addressing the Rcgion's response' to the Petition-not by a formalistic renrand. In re Midwest Sieel
Diwsion, National Sleel Corporarion, 3 E.A.D. 835,816 n.2 (EAB 1992)".

- At page 19: "Finally, the EAB has held that the 'failfurel to providc the specific reasons fo..equiring [additional pcrmit]
conditions [isl- - fal Proc€dural defect' that caD b€ 'cured by allowing [the petidoner] m file a reply brief wiih the EAB. In re
Midwesl steel Divisioh, Nationol steel carporuri.m, 3 E,A.D. 8r5, ara,'n.z qenr 1992); se€;lso [n re Dominion Energy
Bmyton Point, L.C. C-, l2 E,A,D. (slip op. at 2?8), MDES Appeal No. 03-12 (EAS Feb, t, 2006f.
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to file two reply briefs, without any explanation or reference to the EAB practice Manual, and
without regard to the priority given to PSD cases.

6, In addition, Petitioner's Motion cannol possibly explain why yet another reply
brief is required-because no one has even seen IEPA's secontl Response, due November 2.
Petitioner's Motion is an empty protective filing. It states no basis at all for granting it. It can
only be intended to flrrther delay this proceeding

7. In the meantime, Permittee continues to incur the arbitrary and tuueasonable
hardship caused by Petitioner's filing of this proceeding, as explained in permittee's Motion to
Participate and Motion for Expedited consideration, filed over a month ago, on September 26.
As noted in that filing, delays affect Permittse's consent decree compliance, plant tumarounds,
arrangements for skilled labor on the project, and Midwest fuel supplies.

Permittee requests that Petitionels Motion to File a Reply Brief in Two phases be denied
in its entiretv.

Sincerely,

JHR:cg

r t  J t  t )
/Lt"*{" /-l i ( *-,{( ,,

Jdnes H. Russell ..t, ./ / ,' , /)
/ "7,?:."* * -cLt.a,/t1

Donna Carvalho (ConocoPhillips)
David Durm (ConocoPhillips)
Counsel ofRecord (See Attached)
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Dated: October 31, 2007

CIII: l99lXX, I

CERTIFICATE OF SNRVICE

I hereby certify that copies ofthe attached letter were sent to the following persons by
FedEx on October 3l ,2A07 .

Ann Alexander
Natural Resources Defense Council
101 North Wacker Drive, Suite 609
Chicago, Illinois 60606
312-663-9920 (Fax)

Ben Wakefield
Environmental Integrity Project
1920 L Steet NW, Suite 800
Washington, DC 20036
202-296-8822 (FaxJ

Sally Carter
Division of Legal Counsel
Illinois Environmental Protection Agency
1021 Nodh Grand Avenue East
P.O. Box 19276
Springfi eld, IL 627 9 4-97 26
217-782-9807 (Fax)

Robert Kaplan, Regional Counsel
Office of Regional Cowrsel
U.S. Environmental Protection Agency Region V
77 West Jackson Boulevard
Chicago, IL 60604-3501

Cheryl NeMon, Acting Director
Air and Radiation Division
U.S. Environmental Protection Agency, Region V
77 West Jackson Boulevard
Chicago, IL 60604-3507
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October 26, 2007

Eurika Durr
Clerk ofthe Board
Environmental Appeals Board
U.S. Environmental Prot€ction Asencv
1341 G Street, N.W., Suite 600
Washington, DC 20005

Re; PSD Appeal No. 07-02

Dear Ms. Durr:

Enclosed please find documents for filing in the above-captioned matter,
including (i) a Notice with accompanying Service List, (ii) a Motion for Leave to File a
Reply Brief in Two Phases, and (iii) Partial Reply Memorandum in Support of petition
for Review - Responsiveness Summary Issues.

If you have any questions, please feel free to contact me af 3lT-7g\-742j .

Very truly yours,

k^fu
Enc.

cc: Service List

1o1 N. Wacker Drive, Suite 5o9
Chicago, lL 606iJ6
r€L 3i? 663-99|(]0
F^x 112 6639920
I tlrJld P.t!. an t u n t e I R e.y. 1e d Pa pt I

www.nrdc,org NEW YORK .  WASHINGTON, DC .  sAN IRANCISCO .  LOs ANCELE5 .  8EI ' IN6



BETORE THE ENVIRONMENTAL APPEALS BOARI)
TJNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON,D.C.

IN THE MATTER OF:
CONOCOPHILLIPS
COMPANY

)
)
)

APPEAL NUMBER: 07-02
APPLICATION NUMBER: 06050052
FACILITY ID NUMBER: 1I9090AAA

NOTICE

PLEASE TAKE NOTICE that I have sent, by ovemight mail, to the Clerk of the
Environmental Appeals Board a MOTION FOR LEAVE 'I.O FILE A REPLY BRIEF IN
TWO PHASES and accompanying PARTIAL REPLY MEMORANDUM IN SUPPORT
OF PETITION FOR REVIEW - R_ESPONSIVENESS SUMMARY ISSUES on behalf of
Petitioners American Bottom Conservancy and Environmental Integrity Project, a copy
of which is herewith served upon each of the representatives identified in the attached
service list.

Natural Resources Defense Council
101 North Wacker Drive, Suite 609
Chicago, Illinois 60606
3r2-780-7427
AAlexander@rudc.org
Council for Petitioner American Bottom
Conservancy

Ben Wakefield
Environmental Inte grity Project
1920 L Street NW, Suite 800
Washington, DC 20036
202-263-4450
bwakefi eld@environmentalintegrity. org
Council for Petitioner Sierra Club

Ann Alexaader

October 26, 2007



BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENWRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C.

IN THE MATTER OF:
CONOCOPHILLIPS
COMPANY

Ann Alexander
Natural Resouces Defense Council
l0l North Wacker Drive, Suite 609
Chicago, Illinois 60606
3t2-780-7427
AAlexander@nrdc.org
Comcil for Petitioner American Bottom Conservancy

Ben Wakefield
Environmental Integrity Prqiect
1920 L Street NW, Suite 800
Washington, DC 20036
202-263-4450
bwakefi eld@environmentalintegrity.org
Council for Petitioner Siena Club

APPEAL NUMBER: 07-02
APPLICATION NUMBER: 06050052
FACILITY ID NUMBER: 119090AAA

)
)
)

MOTION FOR LEAVE TO FILE RX,PLY BRIEF IN TWO PARTS



MOTION FOR LEAVE TO FILE REPLY BRIEF IN TWO PARTS

Petitioners hereby move for leave as follows:

l. To file the attached reply brie( conceming issues addressed in

Respondent Illinois Environmental Protection Agency's partial

Response to Petition filed September 25, 2007; utd

2. To file on or before November 26, 2007 a supplemental reply brief,

conceming issues that will be addressed in Respondent IEPA's

additional response to the Petition that the Board previously ordered be

filed October 29, 2007.

On August 22, 2007, Petitioners American Bottom Conservancy and Siena Club

("Petitioners") petitioned the Environmental Appeals Board ("Board") for review ofthe

Prevention of Significant Deterioration ("PSD') approval set forth in apermit issued by

the Illinois Environmental Prolection Agency ("lEPA") to ConocoPhillips. On

September 25, IEPA submitted a partial response to the Petition addressing the first two

issues raised in the Petition, which concem the Responsiveness Summary ("RS") issued

in connection with the final permit. It also submitted a motion for an extension of time to

file an additional response. The following day, ConocoPhillips submitted a motion to

participate, accompanied by a memorandum oflaw addressing both the Rs-related issues

and the remaining issues raised in the Petition. On Oclober 1, the Board (i) granted

IEPA's motion for an extension of time to file an additional response conceming the

remaining issues until October29,2007, and (ii) granted Conocophillips' motion to

participate.



Good cause exists to allow Petitioners to submit a reply brief conceming the

issues raised in the petition. First, most ofthe issues concem, in one way or another, new

provisions added by IEPA to the final permit that were not present in the draft provisions

was in the Petition, and they have not yet had the opportunity to respond to Respondents'

arguments conceming these provisions. An additional procedural argunent concems

flaws in the manner in which the RS was provided to the public, an issue that was also

necessarily raised for the first tjme in the Petition. Second, Conocophillips raises

numerous challenges to the Board's jurisdiction to hear the petition, to which petitioners

need opportunity to respond.

The two-part response to the Petition being provided by Respondent IEpA

requires that Petitioners' reply also be presented in two parts. The first part, petitioners'

"Partial Reply Memorandum in Support of Petition for Review - Responsiveness

Summary Issues," conceming the RS-related issues addressed in both IEpA's partial

responsc to the Petition submitted September 25, 2007 and in Concocphillips'

memorandum, accompanies this motion. Petitioners propose to provide the second part

after they have had sufficient opportunity to review the additional response to be

submitled by IEPA on October 29, 2007. Accordingly, petitioners move for leave to



submit the second part, addressing IEPA's additional response, on or before November

26,2001 .

October 25, 2007

Respectfully submittcd,

Natural Resources Defense Council
101 North Wacker Drive, Suite 609
Chicago, Illinois 60606
312-780-7427
AAlexander@nrdc.org
Council for Petitioner American Bottom
Conservancy

Ben Wakefield
Environmental Integrity Proj ect
1920 L Street NW, Suite 800
Washington, DC 20036
202-2634449
bwakefield@environmentalintegrity. org
Council for Petitioner Sierra Club



SERVICE LIST

Eurika Dun
Clerk ofthe Board
Environrnental Appeals Board
U.S, Environmental Protection Agency
l34l C Street, N.W., Suite 600
washington, Dc 20005

fuchard Ossias
Associate General Counsel
Office ofthe General Counsel
U,S. Environmental Protection Agency
Ariel Nos Building
1200 Pennsylvania Avenue, NW
Washington, DC 20460-0001

Robert Kaplan
Acting Regional Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
Region 5
77 West Jackson Boulevard
Chicago, IL 60604-3507

Robert J. Myers
Acti ng Assistant Administrator
Offlrce of Air and Radiation
U.S. Environmental Prorection Agency (MC-6101A)
Ariel Rios Building
1200 Pennsylvania Ave., NW
Washington, DC 20460

Sally Carter
Assistant Counsel
Division of Legal Counsel
Illinois Environmental Protection Agency
P .O . Box 1927 6
Springfield, lL 627 94-927 6

Sreffen N. Johrson
Luke W. Goodrich
Winston & Strawn LLP
1700 K Street, N.W.
Washington, DC 20006



James H, Russell
Winston & Strawn LLP
35 W. Wacker Drive
Chicago, IL 60601
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C,
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CONOCOPHILLIPS
COMPANY

)
)
)

APPEAL NUMBER: 07-02
APPLICATION NUMBER: 06050052
FACILITY ID NUMBER: I I9090AAA

PARTIAL REPLY MEMORANDUM IN SUPPORT OF PETITION FOR R-EVIEW *
RESPONSIVENESS SUMMARY ISSUES

Ann Alexander
Natural Resources Defense Council
101 North Wacker Drive, Suite 609
Chicago, Illinois 60606
312-'t80-7427
AAlexander@,nrdc.org
Council for Petitioner American Bottom Conservancy

Ben Wakefreld
Environmental Integrity Project
1920 L Street NW, Suitc 800
Washington, DC 20036
202-263-4450
bwakefi eld@environmentalintegrity.org
Council for Petitioner Sierra Club
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Point I: Board Precedent And The Interest Of Justice Required That IEPA Provide
The  RS Wi th  I t s  No t i ce  O f  I ssuance  O f  ThePerm i t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Point II: IEPA's Failure to Specifo Cbanges to the Draft Permit, and the
Extensive and Problematic Nature of Those Changes, Requires a
Remand  . . . . . .  . . . .  . . .  . . . . . . ,  . . . . .  . . . . 4

Conclusion.
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PRELIMINARY STATEMENT

Petitionersl submit this memorandum in reply to the Illinois Environmental

Protection Agency's ("IEPA's") partial response to the Pelition for Review conceming

two issues: IEPA's failure to provide the Responsiveness Summary ("RS") to the public

in issuing the permit pursuant to 40 C.F.R. g 124.17(a), and its failure to comply with the

requirement in 40 C.F.R. $ 124.17(a)(l) that it "specifu which provisions, ifany, ofthe

draft permit have been changed in the final permit decision, and the reasons for the

change." This memorandum also replies to the Applicant's memorandum in support of

its motion to participate as it pertains to these two issues.z

Neither IEPA's nor the Applicant's response reflects the Environmental Appeals

Board's ("EAB" or "Board") oft-emphasized appreciation ofthe public's need for full

information in the narrow window of time for appeals, and the centml importance of the

RS in providing that information. As discussed more fully below, when confronted in the

past with an agency's failure to provide adequate notice ofa permit decision, the Board

has ordered the agency to provide affected commenters with a copy ofthe final permit

and a copy of the Responsiveness Summar:y. This approach is supported by many years'

worth of Board decisions establishing the key importance ofthe Responsiveness

Summary to formulating an appeal.

IEPA ard the Applicant both fail badly in their attempt to minimize the

significance of the Agency's failure to comply with the simple requirement in 40 C.F.R.

$ 124.17(a) to identifu and explain changes made in the final permit, and to disseminate

I Abbreviatior:s used in this briefare defined in Petitioners' original Petition for Revi€w unl€ss otherwise
noted.
I As indicated in Petirioners' accompanying motion for leave to submit this brief, petitioners propose to
submit an additional reply b €f conceming the remaining issues after they are briefed by respondent lEpA.



that information promptly. Both response briefs essentially take the posidon that, since

the Agency agreed to add provisions addressing the general subject matter ofpetitioners'

comments, Petitioners should be satisfied. While Petitionen are, of course, pleased that

changes for the better were made, the fact rcmains that IEPA implemented only a highly

watered-down version of what Petitioners recommended, and failed almost entirely to

explain or justiS, its evisceration ofthese essential improvements. The appropriate

remedy is a remand - as the Board has frequently ordered in the past in response to

failure to comply with $ 12a.17(a) * to ensure both that the public has a firll opportunity

to provide input on formulation ofthe flare monitoring and control measures that IEPA

has essentially admitted are essential, and that IEPA is made tojustifi in its RS any

decision to implement rhem half-way.

Argument

Point I

BOARD PRXCEDENT ANID THE INTEREST OF JUSTICE REQUIRED TTIAT

Petitioners' initial pleading describes IEPA's delay in providing the RS following

its issuance of tle final permit, and cites authority demonstrating that such failure is

inherently prejudicial given the very short time window for developing an appeal.

Petition for Appe al at 5 - 7 . IEPA's and the Applicant's essential response is that since

this precise issue was not addressed by the Board in In re prarie State Generating Station,

PSD Appeal No. 05-02 (EAB, March 25, 2005) or In re Hillman power Co. L.L.C.,

interlocutory order at 3-6 (EAB, May 4, 2002), there is no legal basis to challenge the

delay.



These responses succeed only in demonstrating that Petitioners have raised a

question of first impression, which Petitioners have already acknowledged. What these

responses do not demonstrate - because they cannot - is any sound reason why

withholding vital information ilom comrnenters is just or acceptable under the regulation

and Board precedent. The Board was very clear in Prairie State (in dictum because the

issue had not been raised by the parties) that mere notice ofthe fact ofa decision is

insuffrcient information to enable commenters to determine whether to appeal; and that

the failure to provide the permit itself"could adversely affect appeal rights, which are

time limited.'r Prairie State at 4, c lng Hillman Power at 3-6. There is no reasoned

distinction between corrmenters' need to review the permit itselfand their need to review

the RS, since the RS is equally essential to determining whether an appeal is warranted.

See Petition for Appeal at 5 n.4 (addressing the fact that an RS is ajurisdictional

prerequisite for appeal).4

' The Applicant makes much ofthe pointless fact that Petitioners had 3 additional days to file their appeal
due tothe Board's time computation rule. Applicant's response at l0-ll, The signiticant fact is that
Petitioners' m€aningful time to respond was substantially shorrened by a delay in receipt ofthe RS,
Neither are Petitioners required to specifo on which specific arguments they could have worked harder in
order to d€monstrate prejudice. Any act of the Ag€ncy that limits Petitioners, already brief time to appeal
is inherently prejudicial, as the Board pointed out in Prairie State and Hillman,
" Both IEPA and the Applicant now secord-guess Petitioner American Bottom Consenancy's (,,ABC's,,)
need to obtain a paper copy ofthe RS, pointi4g out that it was posted on the web site where ABC leamed of
issuance ofth€ permit. As any computer user should [e aware, it can be significantly more difficult for
many systems to dorynload a large .pdfdocument than to simply read text on a web site, and this di{nculty
prevented petitioner ABC from obtaining the RS electronically. Tlis fact is beside the point, howeveq as
the larger question fot lhe Board, here, is whethet intemet access is suffici€nt as the sole means to provide
time'cdtical permit decision documents, Prairie State and Hillman- as well as petitioner ABC's
experience here - indicate that it is not. Even where members ofthe public have access to public librarv
computers and know how ro use them (which is ofl.en not lhe case). printing out a.pdfdocument such as
th€ RS can cost S.l0 or $.15 per page, a prohibitive cost for many.



In Hillman, the Board's solution was to require the agency to mail or personally

serve on commenters "a copy ofthe decision, the response to comments document, and

an explanation oftheir appeal rights."5 The same requirement is appropriate here.6

Point II

IEPA'S FAILURE TO SPtrCIFY CHANGES TO
THE DRAFT PERMIT, AND THE EXTENSIVE AND

PRQBLEMATIC NATURE OF THOSE CHANGES. REOUIRES A REMAND

In their comments on the draft permit, Petitioners pointed out very serious

omissions by the Agency conceming control and monitoring offlares, which are a major

source of air emissions at refineries such as the Applicant's facility. IEPA and the

Applicant now take the position that, since IEPA acknowledged the seriousness ofthe

problem described by Petitioners by taking some steps to correct it in the final permit,

IEPA should not be required under 40 C.F.R. g 124.17(a)(1) to either describe andjustifu

the extensive new provisions they added, or to allow any public input on the crafting of

those provisions, Essentially, they argue, Petiticners should "take yes for an answer" and

go away happy. See Applicant's response at 17.

The problem with this logic is that IEPA, while it took steps in the right direction,

did zot adequately address Petitioners' concerns or include the flare control and

monitoring measures that Petitioners requested based on standards and practices in effect

' IEPA badly misconstrues Petitioners' suggestion that corunenters coukl be given an option to obtain thg
RS electronically. S99 IEPA R€spons€ n, 8, First, it does not "ruD counter" to the concems in ftqiliqglglg
that not everyone has full acc€ss to the intemet, because it would be mer€ly an oFtion (the other qption
being to obtain a paper copy). Second, there would be no need for a new web site of any solt. Commenters
could simply state in their comm€nts theit willingness to receive comments electronically (for ease of
administration, IEPA could provide a form far this request on its web site, and/or commenters could be
asked to speciry any such rcquesl prominently on the first page oftheir comments or on the regisfation
sign-in sheet at public hearings).
o lt is ofno consequence that in a prgvious settlement discussion conceming a different matter, P€titioners
agreed to a diferent solution Ggg Respondent's Exhibit l). Petitioners had no authority to bargain away
the public's right to adcquate notice, and certainly had Do such iltention in the seftlement,



at other retineries. As discussed at lenglh in the Petition, the measures implemented by

Pelitioner were in many respects a watered-down version ofthe much more

comprehensive and stringent measures in place in the Bay Area Air Quality Management

District ("BAAQMD") and other regulations, and failed to effectively address the

problems in question. See Petition for Appeal at l8-24.

Whether IEPA was required to take the stronger measures recommended by

commenters is a separate issue. But 40 C.F.R. g 124.17(a)(l) required in the first

instance that IEPA speciS what those changes were and specifically why they were

made, so that the public could evaluate them.

IEPA's and the Applicant's claims that passing references to the permit changes

in the RS constitute sufficient notification of the substance and rationale ofthose changes

fall apart upon inspection.T That fact is best illustrated by comparing the extensive list of

changes made to the permit - prepared with considerable effort by Petitioners' consultant

and appended to the Petition as Exhibit 8 - with the list provided by the Applicant in its

footnote 8 setting forth essentially all of the information in the RS concerning those

changes.

As a first order matter, the RS fails to even identify by number the conditions that

were changed in the 87-page permit. As is clear fiom Petitioners' Exhibit 8,the changes

wcre not inserted in one readily identifiable location, but are implemented as scattered

7 IEPA'S stange assertion that it djd not separarely idenriry the valuminous changes to the draft permit
because those changes really only constituted a single change, and hence could not be..listed," hardly
requires response. As the Applicant points out, 40 C,F,R, g 124.17(a) does not even use the telm ,,list,,'nor
does IEPA cite other authority using tbat term. In any €vent, it would conceptually be possible to
generalize gven the most voluminous set ofchalges to the point where thay were identified as a singl€
change, but that poiDtless semantic exercise would have no bearing on the question of wheth€r the purposes
of 40 C.F.R. $ 124. l7(a) - to ensure full public information and document the judgment of the Agency -
had been fi.rlfllled. Here, as acknowledged by the Appticant, there were at least seven distinct categories of
changes made to the final permit. Applicaot's Response at n.8.



amendments throughout a large section of the document, in some cases by amending

exisiing provisions and elsewhere by adding entirely new ones. To require Petitioners to

hunt through a complex document and compare the final permit line by line with the old

one, rather than requiring the Agency that made the changes to simply identiff them,

comports with neither 40 C.F.R. g 124.1 7(a)(l ) nor common sense. Ar the very

minimum, that regulation must be construed to require that the Agency specifu by

number the conditions to which changes were made, and summarize in reasonable detail

what was added or taken away from each such section. It would have been extremely

easy for IEPA to identi$ these changes for the public by providing a redlined version

(i.e., with insertions underlined and deletions crossed out as in Petition Exhibit 8) through

use of standard word processing software - particularly since redlining was used

extensively by IEPA staff in refining and exchanging drafts ofthe Applicant's permit.8

Beyond that fundamental omission, it is clear that in almost every instance,

IEPA's purported "specification" ofthe changes to the draft permit were a "mere

concurrence" with the general subject matter ofPetitioners' recommendation, with no

specifics provided as to how and to what degree of stringency that recommendation was

being implemented. See In re lndeck-Elwood. LLC, PSD Appeal 03-04 (September 27,

2006), clrirg In re Amoco, 4 E.A.D. 954, 980 (November 23, 1993) (,mere concurence"

with comments is insufficient compliance with 40 C.F.R. g 124.17(axl)). Thus, in rhe

preseni case, it was not possible to determine what aspects of the BAAeMD regutations

or other measures requested by Petitioners were adopted and which were dropped without

a painstaking line-byJine comparison of the draft and final permits.

8 Petitioners are not arguing that redlining is p9! !g nocessary to comply wirh 40 C.F.R_ g 124- 17(aX I ), in
this instance or in general. ldentifoing the changed provisions by number and substanc", ho*.u"., i.
clearly essential.



'I'he 
following is a summary of specific instances in which the RS provided

substantially insufficient information regarding the added permit terms and conditions, by

failing to explain and justify the ways in which they difl-er from the BAAQMD

requrrements recomrnended by Petitioners and other obvious ornissions in the permit

language;

l. Testing Require menls._Regarding testing requirements (final permit condition

4.7.7), the RS states only, "the issued permit sets the pu4)oses that must be fulfilled for

the operational monitoring for flaring, i.e., collection ofdata to identifo when waste gases

are flared and in what quantity." RS at 32 (see Applicant's response at n.8, item 3).

However, this one-sentence summary fails to inform the read€r that the language

purporting to establish these testing requirements (subsections b, andc, of condition

4.7.7) essentially takes the teeth out of the BAAQMD testing requirements that

Petitioners recommended. See Petition for Appeal at 23 (describing deficiencies in

equipment accuracy requirements and methodology).

2. Compressor Capacify. In response to Petitioners corunents regarding the need

for stronger process vessels as a means ofcontrolling flares during shutdown, the RS

states that IEPA is declining to adopt this method, but indicates that .,careful management

of depressurization ofvessels" is a more effective means ofcontrolling flaring emissions.

However, the new provision added to address depressurization (4.7.5(a)(iii)) specifies,

"depressurization ofprocess vessels in the Delayed Coking Unit shall be conducted with

waste gases recovered for use in the fuel gas system until the pressure in the vessel is no

more than 5.0 lb per square inch gauge, before any waste gases i e sent to be combusted

in an affected unit." "Careful management" of depressurization would by any reasonable



definition require that the vessel be slowly depressurized, to allow the gases to be used in

other pads of the refinery rather than used in the flare. Yet although IEPA is claiming in

the RS to have added a provision requiring "careful management" in response to

Petitioners' concems, the actual provision effectively allows vessel depressufization to

proceed -- without any requirements on slowing this depressurization -- until the

ptessure gets do\a.n to 5 lbs/square inch. That is, ConoocPhillips is allowed in this case to

depressurize as fast as possible, and then is allowed to open the vessel up to the

almosphere and allow the remaining vapors to dump directly to the air. IEPA

additionally provided no information on the emissions associated with the 5 lbs/square

inch evacuation ofthe vessel. IEPA should be required to do more than simply state that

its added measures constitute "careful management.'" It should provide a reasoned

explanation why that is the case in light ofall appearances to the contrary.

4. Flare Minimization PIan. The RS states that, in response to Petitioners'

comments, the final permit will require a Flare Minimization Plan based upon review of

the Shell Martinez plan. RS at 30. However, it fails to note that the Plan requirements in

the final permit are far less comprehensive than those contained in the BAAQMD

regulations, pursuant to whic.h Shell Martinez developed its plan. dmong other things,

new condition 4-7-6.2, unlike the BAAQMD regulations, contains no detailed

requirements conceming the nature ofthe technical data that must be provided (e.e.,

BA.AQMD sectio n 12-12401requires a detailed process flow diagram and descriptions

of monitoring and control equipment), no requirement for provision of information

regarding plar:ned reductions and reductions previously realized, and no public comment

requirements. Simply stating in the RS thal a Plan will be required does not sufficiently



inform the public conceming the substantive nature ofthe added provision, nor reflect

any considered judgment regarding the decision to require far less than BAAQMD

requires for such plans.

5. Monitoring Requirement. With respect to monitoring requirements, the RS

summadzes the three new subsections added to section 4.7.8 (without specifuing that

they were made to that section) as follows:

The issued permit requires continuous monitoring to identiff when waste
gases are flared. This requirement is accompanied by requitements for
monitoring or instrumentation to reasonably determine the arnount of gas
that is flared, requirements for sampling and analysis of waste gas or
maintenance ofrecords for the composition of the gas, and requirements
for monitoring or records related to fuel usage for the pilot and venting of
purge gas to the flare.

RS. At 31 (sqe Applicant's response at n.8, item 4) . What is unclear in this generic

summary is that IEPA inexplicably failed to impose ess€ntial protocols to ensure the

accuracy of this monitoring, of the type outlined in BAAQMD Regulation 12. See

Petition for Appe^l at23-24. Without those protocols, there is significani danger that the

monitoring will be substantially inaccurate. IEPA should, at minimum, have been

required to specifr what was omitted fiom the recommended monitoring requirements

and why.

6. Observational Requirements. With respect to observational monitoring

requirements for flaring events, the RS contains no explanation as to why IEPA declined

to adopt the BAAQMD dual requirement of video and human observational monitoring

in its new Section 4.7.8-2, and instead allowed the Applicant to choose one or the other,

As explained in the Petition, the human observation requirements crafted by IEPA are

extremely porous, essentially allowing highly polluting flaring events that last less than



30 minutes to go unobserved. Petition for Appeal at 22. Ifthe Applicant were to choose

the video monitoring option instead, it could avoid even these weak requirements entirely

simply by installing a video monitor that only records once every hour, or only once a

day, or even once a year, since the IEPA language inexplicably failed to adopt the

BAAQMD requirement that images be recorded at a rate of at least I frarne per minute.

As an overall matter, video monitoring and human observational monitoring are both

required by BAAQMD because they serve different functions - the video monitoring

keeps a record of.events while personnel address the emergency conditions, but human

observational monitoring allow-s operators to respond quickly to flaring events. The RS

provides no specific explanation of IEPA's facially inational decision to make these

requirements altemative rather than concurrent, and then to water down both options.

The one brief explanation offered in the RS for IEPA's failure to adopt the

monitoring requirements in place elsewhere, aside fiom being sorely lacking in detail

about either the substance or location of the omissions from the BAAQMD requirements,

makes no sense. The RS states:

As the fundamental objective for flaring is to minimize and eliminate
flaring, it is not appropriate for the permit to include the detailed
requirements for operational monitoring present in the BAAQMD's Flare
Monitoring Rule. Given the very low level of flaring that should occur in
the future at the Wood River refinery, a simpler approach to operational
monitoring at the refinery should be established, as compared to the
circumstances of the refineries in Califomia that 1"6 1o 11t. gl"{QMD and
SCAQMD adopting the Flare Monitoring rules several years ago.
Accordingly, the issued permit sets the purposes that must be fulfilled for
the operational monitoring for flaring, i.e., collection of data to identifr
when waste gases are flared and in what quantity. The permit does not
prescribe what monitoring techniques musi be used and how monitoring
must be conducted.

10



RS at 32. This provision fails to explain how making the monitoring requirements more

vague and easier to evade by eliminating the BAAQMD protocols and other quality

assurance requirements is an appropriate response to the identified difference in severity

of the flaring problem. Neither does it provide any informalion to back up its claim that

flzring has been worse at Bay Area refineries, which is called into question by

Petitioners' data indicating that the Shell Martinez refinery in the Bay Area (and subject

to BAAQMD regulations) has extremely low levcls of flaring.

On a more basic level, IEPA's explanation is simply inational, The only way that

ConocoPhillips can achieve low levels offlaring at its facility is through stringent flare

control measures implemented with strong monitoring measures. It is well established

that stringent quality control measures for monitoring must be in place in order to provide

confidence in the results ofpollution monitoring, and hence in the effectiveness of

control measures.e By the same token, poor monitoring is generally associated with

sloppy controls and unnecessary additional poltution, because of the lack of fcodback

when problems occur. Petitioners provided specific information to IEPA showing that

representatives at Shell Martinez Califomia found that good monitoring and rigorous root

cause analysis were essential in achieving a low level of emissions from flaring. yet

according to its cursory justification for weakening the BAAQMD monitoring

requirements, IEPA is simply assuming that flaring levels at the Applicant,s facility will

be low, and in tum using that assumption tojustifu reduced monitoring.

'The USEPA Administator stated, "We have also found that quality, accurate environmental monitori[g
data is essential in making good, quality decisions." http:,?66.218.69. I l/sear.clVcache?ei-UTF-
8&p=EPA%2C+good+monitodng+is+essenrial&fi:slv8-
acer&u=yosemite.epa.go-v/opa./admpr€ss,nsfl8d49lJad4bbcf4efB52573590040b7f6/cccbcf9b5fe824428525
70680077eb I a0z2l openDocument&w=epa+good I monitorinEiessential+sssentials&d=Eiroz,edntp0zq&ic
p:1&-intl=us (USEPA Adminishator's specch, ?/26105).



This chain ofreasoning, and the total absenee of explanation elsewhere for the

gutting of essential conlrols implemented elsewhere, does not reflect the "considered

judgment" necessary to support a permit determination. $9g In re Indeck-Elwood, slip

op. at 19, clting In re Austin Powder Co,, 6 E.A.D. 713,720 (January 26, 2997) (absent

an explicalion of new permit terms pursuant to 40 C.F.R. g 12a.17(aXl), "it does not

appear that the record reflects the 'considered judgment' necessa.ry to support the permit

determination"). On a more fundamental level, by failing to even inform Petitioners

where to find its changes and what they consist ofwith any reasonable detail, IEPA has

failed to "adequately document its decision making." Id., citing In re Ash Grove Cement

Co.,  7 E.A.D. 387 ,417-r8 (EAB 1997).

As the Board made clear previously in Indeck-Elwood. a remand is the

appropriate remedy to ensure the integrity ofthe public comment process where the

Agency has added significant new and inadequately explained permit terms that may

adversely impact the quality of the permit. Id., slip op. at 19. This conclusion was

consistent with the Board's past practice. See, e€., In re Austin Powder Co., 6 E.A.D. at

715 ('lhe permit is remanded and the Region is ordered to either clarifr its basis ... (and

allow Austin to submit cornrnents on this explanation) or to revise the permit..."); In re

GSX Services of South Car_olina, Inc.,4E.A.D.451,4s?(December29, 1992) (*rhe

permit is remanded and the Region is directed to establish a new permit term and to allow

the permittee and other interested parties an opporhrnity to submit comments"); In re Citv

of Marlboroueh. E.A.B. Appeal No. 04-13 (August I l,2005), slip op. at 14 (remanding

permit with orders that the Region either provide an explanation or change the permit

term); In re Amoco,4 E.A.D. at 965 ("On remand, the Region must publicly notice the

t2



risk assessment provision and allow Amoco and other interested parties the opportunity

to submit comments"). The authority cited by the Applicanr (Applicant,s response at 18)

simply stands for the corollary proposition that, where the changes are trivial and have

not been shown to "materially affect[] the quality of the pemit determination," a remand

is unnecessary, In re Mecklenburq Cogeneration Ltd. partnership, 3 E.A.D. 492, 494 n.3

(Adm'r 1990).

Here, Petitioners have presented substantial and extensive reasons why IEpA's

failure to document and explain its changes to the final permit reflect larger failures of its

permit determination. Petition for Appeal at 18-24. It is essential that the public be given

the opportunity to vet and comment on these chanses on remand.

CONCLUSION

For the foregoing reasons, we respectfully request that the Board review and

remald IEPA's permit issued to Conocophillips for the CORE project.

October 25, 2007
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